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12 VAC 5-220-10.  Definitions.

The following words and terms, when used in these regulaions, shdl have the following

meanings, unless the context clearly indicates otherwise:

"Acguistion’ means an expenditure of $600,000 or more that changes the ownership of amedicd care
facility. It shadl aso include the donation or lease of amedica care facility. An acquisition of amedica
care facility shal not include a capital expenditure involving the purchase of sock. See 12 VAC 5-220-

120.

"Amendment" means any modification to an gpplication which is made following the public hearing and
prior to the issuance of a certificate and includes those factors that congtitute a significant change as
defined in this chapter. An amendment shall not include a modification to an gpplication which servesto

reduce the scope of a project.

"Applicant™ means the owner of an existing medica care facility or the sponsor of a proposed medica

care fadility project submitting an gpplication for a certificate of public need.

"Application’ means a prescribed format for the presentation of data and information deemed necessary
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by the board to determine a public need for amedica care facility project.

"Application fees' means fees required for a project application and gpplication for a sgnificant change.

Fees shdll not exceed the lesser of 1.0% of the proposed capital expenditure or cost increase for the

project or $20,000.

"Board" means the State Board of Hedth.

"Capitd expenditure’ means any expenditure by or in behdf of amedica care facility which, under

generaly accepted accounting principles, is not properly chargeable as an expense of operation and
maintenance. Such expenditure shall dso include a series of related expenditures during a 12-month
period or afinancia obligation or a series of rdated financid obligations made during a 12-month period
by or in behalf of amedicd care facility. Capita expenditures need not be made by amedica care
facility so long asthey are made in behdf of amedicd care facility by any person. See definition of

n pa‘&)n,"

"Certificate of public need" means a document which legdly authorizes amedica care facility project as

defined herein and which is issued by the commissoner to the owner of such project.
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"Clinica hedlth sarvice' means a single diagnogtic, thergpeutic, rehabilitative, preventive or pdliative

procedure or a series of such procedures that may be separately identified for billing and accounting

pUrpOSES.

"Commissiongr” means the State Hedth Commissioner who has authority to make a determination

respecting the issuance or revocation of a certificate.

"Competing applications” means applications for the same or smilar services and facilities which are

proposed for the same planning didtrict or medica service area and which are in the same review cycle.

See 12 VAC 5-220-220.

"Completion’ means concluson of congtruction activities necessary for subgtantia performance of the

contract.

"Congtruction” means the building of anew medicd fadility or the expansion, remodeling, or dteration of

an exiging medicd care fadlity.

"Condruction, initiation of* means that a project shall be considered under construction for the purpose

of certificate extenson determinations upon the presentation of evidence by the owner of: (i) asgned
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congtruction contract; (ii) the completion of short term financing and a commitment for long term
(permanent) financing when applicable; (iii) the completion of predevelopment site work; and (iv) the

completion of building foundations.

"Date of issuance" means the date of the commissioner's decision awarding a certificate of public need.

"Department” means the State Department of Hedlth.

"Desgnated medically underserved areas' means (i) areas designated as medicaly underserved areas

pursuant to' 32.1-122.5 of the Code of Virginig; (ii) federadly designated Medicaly Underserved

Areas (MUA); or (iii) federaly designated Hedth Professiona Shortage Areas (HPSA).

"EX parte’ means any meeting which takes place between (i) any person acting in behaf of the applicant
or holder of a certificate of public need or any person opposed to the issuance or in favor of the
revocation of a certificate of public need and (ii) any person who has authority in the department to
make a decison respecting the issuance or revocation of a certificate of public need for which the
department has not provided 10 days written natification to opposing parties of the time and place of
such meeting. An ex parte contact shal not include a meeting between the persons identified in (i) and

gaff of the department.
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"Gamma knife surgery" means stereotactic radiosurgery, where stereotactic radiosurgery isthe

noninvasive thergpeutic procedure performed by directing radiant energy beams from any source a a

trestment target in the head to produce tissue destruction. See definition of "project.”

"Hedth planning region’ means a contiguous geographica area of the Commonwedth with a population

base of at least 500,000 persons which is characterized by the availability of multiple levels of medica

care sarvices, reasonable travel time for tertiary care, and congruence with planning digtricts.

"Informal fact-finding conference” means a conference held pursuant to* 9-6.14:11 of the Code of

Virginia

"Inpatient beds" means accommodations within amedica care facility with continuous support services
(such asfood, laundry, housekeeping) and staff to provide hedth or health-related services to patients
who generdly remain in the medicd care facility in excess of 24 hours. Such accommodations are
known by varying nomenclatures including but not limited to: nurang beds, intensive care beds, minimd
or self care beds, isolation beds, hospice beds, observation beds equipped and staffed for overnight
use, and obstetric, medical, surgical, psychiatric, substance abuse, medicd rehabilitation and pediatric

beds, including pediatric bassnets and incubators. Bassinets and incubatorsin a maternity department
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and beds located in labor or birthing rooms, recovery rooms, emergency roons, preparation or
anesthesiainductor rooms, diagnostic or trestment procedures rooms, or on-cal staff rooms are

exduded from this definition.

"Medicd care facility" means any inditution, place, building, or agency, & a single ste, whether or not

licensed or required to be licensed by the board or the State Mental Hedlth, Mental Retardation and
Substance Abuse Services Board, whether operated for profit or nonprofit and whether privately
owned or operated or owned or operated by alocd governmenta unit, (i) by or in which facilitiesare
maintained, furnished, conducted, operated, or offered for the prevention, diagnosis or treatment of
human disease, pain, injury, deformity or physical condition, whether medicd or surgicad, of two or
more non-related mentally or physicaly sick or injured persons, or for the care of two or more nort
related persons requiring or receiving medical, surgica, or nurang attention or services as acute,
chronic, convaescent, aged, physically disabled, or crippled or (ii) which isthe recipient of
reimbursements from third party health insurance programs or prepaid medica service plans. For

purposes of this chapter, only the following medical care facility classifications shdl be subject to review:

1 Genera hospitas.

2. Sanitariums.
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3. Nursng homes.

4. Intermediate care facilities.

5. Extended care facilities.

6. Menta hospitas.

7. Mentd retardation facilities.

8. Psychiatric hospitals and intermediate care facilities established primarily for the medicd,

psychiatric or psychologica trestment and rehabilitation of acohalics or drug addicts.

0. Specidized centers or clinics or that portion of a physician's office developed for the
provision of outpatient or ambulatory surgery, cardiac catheterization, computed
tomographic (CT) scanning, gamma knife surgery, lithotripsy, magnetic resonance
imaging (MRI), magnetic source imaging (MSl), positron emission tomographic (PET)

scanning, radiation therapy, nuclear medicine imaging, or such other specidty services



VIRGINIA DEPARTMENT OF HEALTH PAGE 8 OF 68

VIRGINIA MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED RULES AND
REGULATIONS

as may be designated by the Board by regulation.

10.  Rehabilitation hospitals.

11.  Any fadlity licensed as a hospitd.

For purposes of this chapter, the following medical care facility classifications shdl not be

subject to review:

1 Any fadlity of the Department of Mentd Hedlth, Mentd Retardation and Substance

Abuse Sarvices.

2. Any nonhospital substance abuse residentia treatment program operated by or
contracted primarily for the use of a community services board under the Department of

Mentd Hedth, Mentd Retardation and Substance Abuse Services Comprehensive

Plan.

3. Any physician's office, except that portion of the physician's office which is described in

subdivison 9 of the definition of "medicd care fadility”.
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4, The Woodrow Wilson Rehabilitation Center of the Virginia Department of

Rehabilitative Sarvices.

"Medica service ared’ means the geographic territory from which at least 75% of patients come or are

expected to come to existing or proposed medical care facilities, the delineation of which is based on
such factors as population characteristics, natural geographic boundaries, and transportation and trade

patterns, and dl parts of which are reasonably accessible to existing or proposed medica care facilities.

"Modernization" means the ateration, repair, remodeling, replacement or renovation of an existing

medicd care facility or any part thereto, including that which isincident to the initid and subsequent

inddlation of equipment in amedicad care facility. See definition of "congruction.”

"Operating expenditure” means any expenditure by or in behdf of amedica care facility which, under

generaly accepted accounting principles, is properly chargeable as an expense of operation and

maintenance and is not a capital expenditure.

"Operator” means any person having designated responsibility and legd authority from the owner to

adminigter and manage amedica care facility. See definition of "owner."
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"Other plans” means any plan(s) which isformally adopted by an officid state agency or regiona hedth
planning agency and which provides for the orderly planning and development of medicd care facilities

and sarvices and which is not otherwise defined in this chapter.

"Owner" means any person who has legd responsibility and authority to congtruct, renovate or equip or

otherwise control amedica care facility as defined herein.

"Person” means an individud, corporation, partnership, association or any other legd entity, whether

governmentd or private. Such person may dso include the following:

1 The applicant for a certificate of public need;

2. Theregiond hedth planning agency for the hedlth planning region in which the proposed

project isto be located;

3. Any resident of the geographic area served or to be served by the applicant;

4, Any person who regularly uses hedth care facilities within the geographic area served or
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to be served by the applicant;

5. Any facility or hedth maintenance organization (HMO) established under ' 38.2-4300
et s of the Code of Virginiawhich islocated in the hedlth planning region in which the
project is proposed and which provides services smilar to the services of the medicdl

care facility project under review;

6. Third party payors who provide health care insurance or prepaid coverage to 5.0% or

more patients in the heath planning region in which the project is proposed to be

located; and

7. Any agency which reviews or establishes rates for hedth care facilities.

"Physician’s office" means a place, owned or operated by alicensed physician or group of physicians

practicing in any legd form whatsoever, which is designed and equipped soldy for the provison of
fundamenta medica care whether diagnogtic, therapeutic, rehabilitative, preventive or pdlicive to
ambulatory patients and which does not participate in cost-based or facility reimbursement from third
party hedth insurance programs or prepaid medica service plans excluding pharmaceuticals and other

supplies administered in the office. See definition of "medica care facility".
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"Planning didrict” means a contiguous area within the boundaries established by the Department of
Housing and Community Development as set forthin ' 15.2-4202 of the Code of Virginia, except that

for purposes of this chapter, Planning Digtrict 23 shal be divided into two planning digricts; Planning

District 20 conssting of the counties of 1de of Wight and Southampton and cities of Chesapeake,

Franklin, Norfolk, Portsmouth, Suffolk and Virginia Beach; and Planning Digtrict 21 consising of the

counties of James City and Y ork and the cities of Hampton, Newport News, Poguoson and

Williamsburg.

"Predevel opment site work™ means any preliminary activity directed towards preparation of the Site

prior to the completion of the building foundations. Thisincludes, but is not limited to, soil tegting,

clearing, grading, extension of utilities and power linesto the Site.

"Primary medica care services' means fird- contact, whole- person medica and hedlth services delivered

by broadly trained, generdist physicians, nurses and other professiondss, intended to include, without

limitation, obgtetrics/gynecology, family practice, interna medicine and pediatrics.

"Progress’ means actions which are required in a given period of time to complete a project for which a

certificate of public need has been issued. See 12 VAC 5-220-450, Demonstration of Progress.
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"Project” means

1 The establishment of amedicd care facility. See definition of "medicd care facility.”

2. Anincrease in the total number of beds or operating roomsin an existing or authorized

medicd care facility.

3. Relocation at the same site of 10 beds or 10% of the beds, whichever isless, from one
exiging physica fadlity to another in any two-year period; however, a hospita shdl not
be required to obtain a certificate for the use of 10% of its beds as nursing home beds

asprovidedin' 32.1-132 of the Code of Virginia

4, Theintroduction into any exising medica care facility of any new nursng home service
such as intermediate care facility services, extended care facility services or skilled
nursing facility services except when such medicd care facility is an exiging nursing

home asdefined in ' 32.1-123 of the Code of Virginia.

5. Theintroduction into an existing medical care facility of any new cardiac catheterization,
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computed tomography (CT), gamma knife surgery, lithotripsy, magnetic resonance
imaging (MRI), magnetic source imaging (MSl), medica rehakilitation, neonata specid
care sarvices, obgtetrica services, open heart surgery, positron emission tomographic
(PET) scanning, organ or tissue trangplant service, radiation thergpy, nuclear medicine
imaging, psychiatric, substance abuse trestment, or such other specidty clinical services
as may be designated by the board by regulation, which the facility has never provided

or has not provided in the previous 12 months.

6. The conversion of bedsin an exigting medica care facility to medica rehabilitation beds

or psychiatric beds.

7. The addition er+eplacement by an exising medicad care facility of any medicd
equipment for the provision of cardiac catheterization, computed tomography (CT),
gammaknife surgery, lithotripsy, magnetic resonance imaging (MRI), magnetic source

imaging (MS), open heart surgery, positron emission tomographic (PET) scanning,

radiation therapy, or other specidized service designated by the Board by regulation.;
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8. Any capita expenditure of $5 million or more, not defined as reviewable in subdivisons
1 through 7 of this definition, by or in behdf of amedicd care facility. However, capitd
expenditures between $1 million and $5 million shal be registered with the

commissoner.

"Public hearing" means a proceeding conducted by aregionad hedth planning agency a which an
gpplicant for a certificate of public need and members of the public may present ora or written
testimony in support of or opposition to the application which is the subject of the proceeding and for
which averbatim record ismade. See subsection A of

12 VAC 5-220-230.

"Regiond hedth plan’ means the regiona plan adopted by the regiona health planning agency board.

"Regiond_hedth planning agency” means the regiond agency, induding the regiond hedth planning

board, its saff and any component thereof, designated by the Virginia Hedlth Planning Board to perform

hedth planning activities within a hedlth planning region.
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"Rurd" means territory, population, and housing units that are dlassfied as "rurd" by the Bureau of the

Census of the United States Department of Commerce, Economics and Statistics Administration.

"Schedule for completion” means a timetable which identifies the mgjor activities required to complete a

project as identified by the gpplicant and which is set forth on the certificate of public need. The
timetable is used by the commissioner to evauate the gpplicant's progress in completing an approved

project.

"Sgnificant change" means any dteration, modification or adjustment to a reviewable project for which a

certificate of public need has been issued or requested following the public hearing which:

1 Changesthe site;

2. Increases the capital expenditure amount authorized by the commissioner on the

certificate of public need issued for the project by 10% or more;

3. Changes the service(s) proposed to be offered;

4, Extends the schedule for completion of the project beyond three years (36 months)
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from the date of certificate issuance or beyond the time period approved by the
commissioner at the date of certificate issuance, whichever is greeter. See 12 VAC 5-

220-440 and 12 VAC 5-220-450.

"Standard review process' means the process utilized in the review of dl certificate of public need

requests with the exception of:

relocations as specified in 12 VAC 5-220-280;

2. Certain projects which involve an increase in the number of bedsin which nurang facility

or extended care services are provided as specified in 12 VAC 5-220-325.

"State Medica Facilities Plan’ means the planning document adopted by the Board of Hedlth which

shdl include, but not be limited to (i) methodologies for projecting need for medica care facility beds
and sarvices, (i) gatigtica information on the availability of medica care facilities and services, and
(iii) procedures, criteriaand standards for review of gpplications for projects for medica care facilities
and sarvices. The most recent applicable State Medical Facilities Plan shal remain in force until any

such chapter is amended, modified or repeaed by the Board of Hedth.
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"Virginia Hedlth Planning Board" means the statewide hedlth planning body established pursuant to !

32.1-122.02 of the Code of Virginiawhich serves asthe andytica and technica resource to the

Secretary of Hedlth and Human Resources in matters requiring heglth andysis and planning.



VIRGINIA DEPARTMENT OF HEALTH PAGE 19 OF 68

VIRGINIA MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED RULES AND
REGULATIONS

12 VAC 5-220-90.  Annual report

The commissoner shdl annualy report to the Governor and the General Assembly on the status

of Virginids certificate of public need program. The report shall be issued by October 1 of each year

and shdl indude, but need not be limited to:

A summary of the commissioner's actions during the previous fiscd year pursuant to Virginiads

cartificate of public need law;

A five-year schedule for analysis of al project categories which provides for the analysis of at

least three project categories per year;




VIRGINIA DEPARTMENT OF HEALTH PAGE 20 OF 68

VIRGINIA MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED RULES AND
REGULATIONS

An analysis of the appropriateness of continuing the certificate of public need program for at

least three project categories in accordance with the five-year schedule for analyss of

al project categories;

An andysis of the effectiveness of the application review procedures used by the regiona hedth

planning agencies and the department required by ' 32.1-102.6 which details the

review time reguired during the past year for various project categories, the number of

contested or opposed applications and the project categories of these contested or

opposed projects, the number of applications upon which the regiond hedth planning

agencies have failed to act in accordance with the timdines of ' 32.1-102.6 B, and the

number of deemed approvas from the department because of their faillure to comply

with thetimdinesrequired by ' 32.1-102.6 E, and any other data determined by the

commissioner to be relevant to the efficient operation of the program;

An andyss of hedth care market reform in the Commonwedth and the extent, if any, to which

such reform obviates the need for the certificate of public need program;

An andyds of the accesshility by the indigent to care provided by medica carefacilities
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requlated pursuant to Virginias cartificate of public need law;

An andyds of the rdlevance of Virginias catificate of public need law to the qudlity of care

provided by medica care facilities requlated pursuant to thislaw; and

An anadysis of eguipment regidrations required pursuant to ' 32.1-102.1:1 including type of

eguipment, whether an addition or replacement, and the eguipment costs.
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12 VAC 5-220-105. Requirementsfor registration of thereplacement of existing medical

equipment whi

Atleast Within 30 days befere of any person eentracts contracting to make, or is otherwise
legdlly ebligated- obligeting to make, a capita expenditure for the replacement of medica equipment or

otherwise acquiring replacement medica equipment for the provision of services listed in subdivison 7

of the definition of Aproject@in 12 VAC 5-220- 10, which-have-been-previoudy-authorizedfor

, the person shdl regigter in writing Such

equi pment replacement with retify the commissioner and the appropriate regiond hedth planning

agency. Such registration shall be made on forms provided by the department. The retification

registration shdl identify the specific unit of equipment to be replaced and the estimated capitd cost of
the replacement, and shal include documentation that the equipment to be replaced has previoudy been

authorized as+eplacerment-eguiprrent through issuance of a certificate of public need, registered

pursuant to former ' 32.1-102.3:4 of the Code of Virginiaor exempted pursuant to ' 32.1-102.11 of

the Code of Virginia.
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12 VAC 5-220-150.
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12 VAC 5-220-160. Required consderations

In determining whether a public need exists for a proposed project, the following factors shdll

be taken into account when applicable:

1 The recommendation and the reasons therefor of the appropriate regiona health

planning agency.

2. The relationship of the project to the applicable hedth plans of the regiona hedth

planning agency, the Virginia Hedth Planning Board and the Board of Hedlth.

3. The relaionship of the project to the long-range development plan, if any, of the person

applying for a certificate.

4, The need that the population served or to be served by the project has for the project,

indluding, but not limited to, the needs of rurd populations in aress having digtinct and

unigue geographic, socioeconomic, culturd, transportation, and other barriers to access

to care.
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5.

10.

The extent to which the project will be bleto al residents of the area proposed

to be served.

The area, population, topography, highway facilities and availability of the servicesto be
provided by the project in the particular part of the hedlth planning region in which the

project is proposed, in particular, the distinct and unique geographic, Socioeconomic,

culturd, transportation, and other barriers to access to care.

Less costly or more effective aternate methods of reasonably meeting identified health

sarvice needs.

Theimmediate and long-term financia feasibility of the project.

The relationship of the project to the existing hedth care system of the areain which the

project is proposed;_ however, for projects proposed in rurd aress, the relationship of

the project to the existing hedth care sarvices in the specific rurd locdity shdl be

considered.

The availability of resources for the project.
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11.  Theorganizationa relationship of the project to necessary ancillary and support

savices.

12.  Therdationship of the project to the clinica needs of hedth professond training

programs in the area in which the project is proposed.

13.  The specid needs and circumstances of an gpplicant for a certificate, such asamedica
school, hospitd, multidisciplinary dinic, specidty center or regiond hedth service
provider, if asubstantial portion of the gpplicant's services or resources or both is
provided to individuds not residing in the heglth planning region in which the project is

to be located.

14.  Theneed and the availability in the hedth planning region for osteopathic and alopathic
sarvices and facilities and the impact on existing and proposed inditutiond training
programs for doctors of osteopathy and medicine at the student, internship, and

resdency training levels.

15.  The specid needs and circumstances of health maintenance organizations. When
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consdering the gpecia needs and circumstances of health maintenance organizations,
the commissioner may grant a certificate for a project if the commissioner finds that the
project is needed by the enrolled or reasonably anticipated new members of the hedlth
mai ntenance organizations or the beds or services to be provided are not available from
providers which are not health maintenance organizations or from other hedth

mai ntenance organizations in a reasonable and cost effective manner.

16.  The specia needs and circumstances for biomedica and behaviora research projects
which are designed to meet a nationd need and for which local conditions offer specid

advantages.

17.  The costs and benefits of the construction associated with the proposed project.

18.  The probable impact of the project on the costs of and charges for providing health

services by the gpplicant for a certificate and on the costs and charges to the public for

providing hedth services by other personsin the area.

19. Improvements or innovations in the financing and ddlivery of hedth services which foster

competition and serve to promote quality assurance and cost effectiveness.
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20. In the case of hedlth services or facilities proposed to be provided, the efficiency and
appropriateness of the use of exiging services and facilities in the area smilar to those

proposed, incduding, in the case of rurd locdlities, any digtinct and unigue geographic,

socioeconomic, cultural, trangportation, and other barriers to access to care.
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12 VAC 5-220-180. Application forms.

A. Letter of intent. An gpplicant shdl file aletter of intent with the commissioner to request
appropriate gpplication forms, and submit a copy of that |etter to the appropriate regiond hedth
planning agency, by the later of (i) 30 days prior to the submission of an application for a project
included within a particular batch group or (ii) 10 days after the first letter of intent isfiled for a project
within a particular batch group for the same or smilar services and facilities which are proposed for the
same planning didtrict or medica service area. The letter shdl identify the owner, the type of project for
which an gpplication is requested, and the proposed scope (size) and location of the proposed project.
The department shdl transmit gpplication forms to the applicant within seven days of the receipt of the
letter of intent. A letter of intent filed with the department shall be considered void one year after the

date of receipt of such letter. (See12 VAC 5-220-310C.)

B. Application fees. The department shal collect application fees for applications that

request a certificate of public need. The fee required for an gpplication shal be one percent of the

proposed expenditure for the project, but not less than $1,000 and no more than $20,000.computed-as
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No application will be deemed to be complete for review until the required application feeispaid. (See

12VAC5-220-310C.)
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C. Filing application forms. Applications must be submitted at least 40 days prior to the
first day of a scheduled review cycle to be considered for review in the same cycle. All gpplications
including the required data and information shall be prepared in triplicate; two copies to be submitted to
the department; one copy to be submitted to the gppropriate regiond hedth planning agency. 1n order

to verify the date of the department's and the appropriate regiona health planning agency's receipt of the

application, the applicant shal transmit the document by certified mall or addivery sarvice, return

receipt requested, or shall ddliver the document by hand, with a Signed receipt to be provided. No

gpplication shal be deemed to have been submitted until required copies have been received by the

department and the appropriate regiona health planning agency. (See 12 VAC 5-220-200.)
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12 VAC 5-220-200. One hundred twenty-day review cycle.

The department shdl review the following groups of completed applications in accordance with
the following 120-day scheduled review cycles and the following descriptions of projects within each

group, except as provided for in 12 VAC 5-220-220.

BATCH GENERAL DESCRIPTION REVIEW CYCLE
GROUP Begins Ends
A Genera Hospita sObstetrica Services/ Feb. 10Jun. 10

Neonatal Specia Care Services Aug. 10 Dec. 8
B Open Heart Surgery/Cardiac Catheterization/  Mar. 10 Jul. 8

Ambulatory Surgery Centers/Operating Room Sep. 10Jan. 8

Additions/Transplant Services

C Psychiatric FacilitiesSubstance Abuse Apr. 10Aug. 8

Treatment/Menta Retardation Facilities Oct. 10Feb. 7
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D Diagnodtic Imaging Facilities/Services May 10Sep. 7

Nov. 10 Mar. 10

E Medical Rehabilitation BedsSavices Jun. 10 Oct. 8

Dec. 10 Apr. 9

F Sdlected Thergpeutic Facilities/Services Jul. 10 Nov. 7

Jan. 10 May 10

G Nursng Home Beds Jan. 10 May 10
a Retirement Communities/ Mar. 10 July 8
Bed Relocations/Miscellaneous May 10Sep. 7
Expenditures by Nursng Homes July 10 Nov. 7

Sep.10  Jn.8

Nov. 10 Mar. 10

Batch Group A includes.
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1 The establishment of a generd hospitd.

2. Anincrease in the total number of genera acute care bedsin an existing or authorized
generd hospitd.

3. The relocation at the same site of 10 general hospital beds or 10% of the genera

hospital beds of amedicd care facility, whichever isless, from one exiging physica

facility to another in any two-year period if such relocation involves a capita expenditure

of $5 million or more (see 12 VAC 5-220-280) .

4, Theintroduction into an existing medicd care facility of any new neonatal specid care or

obstetrical services which the facility has not provided in the previous 12 months.

5. Any capitd expenditure of $5 million or more, not defined as a project category

included in Batch Groups B through G, by or in behdf of agenerd hospitd.

Batch Group B includes:

1 The establishment of a specidized center, clinic, or portion of a physcian's office
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developed for the provison of outpatient or ambulatory surgery or cardiac

catheterization sarvices.

2. Anincrease in the total number of operating roomsin an existing medica care facility or

establishment of operating roomsin anew facility.

3. The introduction into an existing medicd care facility of any new cardiac catheterization,

open heart surgery, or organ or tissue trangplant services which the facility has not

provided in the previous 12 months.

4, The addition er+eplacement by an exising medica care facility of any medicd

equipment for the provison of cardiac catheterization services unlessa-certificateof

5. Any capitd expenditure of $5 million or more, not defined as a project category in
Batch Group A or Batch Groups C through G, by or in behdf of a specidized center,
clinic, or portion of a physcian's office developed for the provision of outpatient or

ambulatory surgery or cardiac catheterization services.
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6. Any capita expenditure of $5 million or more, not defined as a project category in
Batch Group A or Batch Groups C through G, by or in behdf of amedica care facility,
which is primarily related to the provision of surgery, cardiac catheterization, open heart

surgery, or organ or tissue transplant services.

Batch Group C includes.

1 The establishment of amenta hospita, psychiatric hospitd, intermediate care facility
established primarily for the medica, psychiatric or psychologica trestment and

rehabilitation of acoholics or drug addicts, or menta retardation facility.

2. Anincrease in the total number of beds in an existing or authorized menta hospitd,
psychiatric hospitd, intermediate care facility established primarily for the medicd,
psychiatric or psychologica treatment and rehabilitation of acoholics or drug addicts, or

menta retardation facility.

3. An increase in the total number of menta hospita, psychiatric hospita, substance abuse

trestment and rehabilitation, or menta retardation beds in an exigting or authorized
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medica care facility which is not a dedicated menta hospita, psychiatric hospitd,
intermediate care facility established primarily for the medicd, psychiatric or
psychologicd treatment and rehabilitation of acoholics or drug addicts, or menta

retardation facility.

4, The relocation at the same ste of 10 menta hospital, psychiatric hospita, substance
abuse treatment and rehabilitation, or mental retardation beds or 10% of the mental
hospitd, psychiatric hospita, substance abuse treatment and rehabilitation, or menta
retardation beds of amedicd care facility, whichever isless, from one existing physica

facility to another in any two-year period if such relocation involves a capital expenditure

of $5 million or more (see 12 VAC 5-220-280).

5. Theintroduction into an existing medicad care facility of any new psychiatric or
substance abuse trestment service which the facility has not provided in the previous 12

months.

6. Any capita expenditure of $5 million or more, not defined as a project category in
Batch Groups A and B or Batch Groups D through G, by or in behaf of amenta

hospita, psychiatric hospitd, intermediate care facility established primarily for the
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medica, psychiatric or psychologica trestment and rehabilitation of acohalics or drug

addicts, or mentd retardation facilities.

7. Any capitd expenditure of $5 million or more, not defined as a project category in
Batch Groups A through B or Batch Groups D through G, by or in behaf of amedicd
care fadility, whichis primarily reated to the provison of mentd hedth, psychiatric,

substance abuse trestment or rehabilitation, or menta retardation services.

Batch Group D includes.

1. The establishment of a specidized center, clinic, or that portion of a physician's
office developed for the provision of computed tomographic (CT) scanning, magnetic resonance
imaging (MRI), magnetic source imaging (MSl), positron emission tomographic (PET) scanning, or

nuclear medicine imaging.

2. The introduction into an existing medicad care facility of any new computed
tomography (CT), magnetic resonance imaging (MRI), magnetic source imaging (MSl), poditron
emission tomographic (PET) scanning, or nuclear medicine imaging services which the facility has

not provided in the previous 12 months.
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3. The addition er+eplacement by an exising medicd care facility of any

equipment for the provision of computed tomography (CT), magnetic resonance imaging (MRI),

magnetic source imaging (MSl), positron emisson tomographic (PET) scanningunless-a-cextificate

4, Any capitd expenditure of $5 million or more, not defined as a project category
in Batch Groups A through C or Batch Groups E through G, by or in behaf of a speciaized center,
clinic, or that portion of a physician's office developed for the provison of computed tomographic
(CT) scanning, magnetic resonance imaging (MRI), magnetic source imaging (MSl), positron

emission tomographic (PET) scanning, or nuclear medicine imaging.

5. Any capitd expenditure of $5 million or more, not defined as a project category
in Batch Groups A through C or Batch Groups E through G, by or in behaf of amedica care
facility, which is primarily related to the provision of computed tomographic (CT) scanning,
magnetic resonance imaging (MRI), magnetic source imaging (MSl), poditron emission tomographic

(PET) scanning, or nuclear medicine imaging.
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Batch Group E includes:

1 The establishment of amedicd rehabilitation hospital.

2. Anincreasein the total number of bedsin an exigting or authorized medica rehabilitation
hospitd.

3. Anincreasein the total number of medica rehabilitation beds in an existing or authorized

medicd care facility which is not adedicated medica rehabilitation hospitdl.

4, The relocation at the same site of 10 medica rehabilitation beds or 10% of the medicd
rehabilitation beds of amedica care facility, whichever isless, from one exiging physcd

facility to another in any two-year period, if such relocation involves a capita

expenditure of $5 million or more (see 12 VAC 220-280).

5. Theintroduction into an existing medica care facility of any new medica rehabilitation

service which the facility has not provided in the previous 12 months.

6. Any capitd expenditure of $5 million or more, not defined as a project category in
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Batch Groups A through D or Batch Groups F through G, by or in behdf of amedica

rehabilitation hospital.

7. Any capitd expenditure of $5 million or more, not defined as a project category in
Batch Groups A through D or Batch Groups F through G, by or in behdf of amedica

care fadility, which is primarily related to the provision of medicd rehabilitation services.

Batch Group F includes:

1 The establishment of a specidized center, clinic, or that portion of a physician's office

developed for the provison of gamma knife surgery, lithotripsy, or radiation therapy.

2. Introduction into an exigting medica care facility of any new gamma knife surgery,

lithotripsy, or radiation therapy services which the facility has not provided in the

previous 12 months.

3. The addition er+eplacement by an exiging medica care facility of any medicd

equipment for the provision of gamma knife surgery, lithotripsy, or radiation therapy
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4, Any capitd expenditure of $5 million or more, not defined as a project in Batch Groups
A through E or Batch Group G, by or in behalf of a speciaized center, clinic, or that
portion of a physician's office developed for the provision of gamma knife surgery,

lithotripsy, or radiation therapy.

5. Any capitd expenditure of $5 million or more, not defined as a project in Batch Groups
A through E or Batch Group G, by or in behdf of amedicd care facility, whichis

primarily related to the provision of gamma knife surgery, lithotripsy, or radiation

therapy.

Batch Group G includes.

1 The establishment of a nurang home, intermediate care facility, or extended care facility
of a continuing care retirement community by a continuing care provider registered with
the State Corporation Commission pursuant to Chapter 49 (' 38.2-4900 et seq.) of

Title 38.2 of the Code of Virginia



VIRGINIA DEPARTMENT OF HEALTH PAGE 44 OF 68

VIRGINIA MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED RULES AND
REGULATIONS

2.

The establishment of a nurang home, intermediate care facility, or extended care facility
that does not involve an increase in the number of nursing home facility beds i \irginia

within aplanning didrict.

Anincrease in the total number of bedsin an existing or authorized nursing home,
intermediate care facility, or extended care facility of a continuing care retirement
community by a continuing care provider registered with the State Corporation
Commission pursuant to Chapter 49 (* 38.2-4900 et seq.) of Title 38.2 of the Code of

Virginia

Anincrease in the total number of bedsin an exigting or authorized nursing home,
intermediate care facility, or extended care facility that does not involve anincreasein

the number of nursing home facility beds #r-\Virgiaia within a planning didrict.

The relocation a the same site of 10 nursing home, intermediate care facility, or
extended care facility beds or 10% of the nursing home, intermediate care facility, or
extended care facility beds of amedica care facility, whichever isless, from one

physicd facility to another in any two-year period, if such relocation involves a capita

expenditure of $5 million or more (see 12 VAC 5-220-280).
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6. Any capita expenditure of $5 million or more, not defined as a project category in
Batch Groups A through F, by or in behdf of a nurang home, intermediate care facility,
or extended care facility, which does not increase the total number of beds of the

facility.

7. Any capita expenditure of $5 million or more, not defined as a project category in
Batch Groups A through F, by or in behdf of amedica care facility, which is primarily
related to the provision of nursing home, intermediate care, or extended care services,

and does not increase the number of beds of the facility.
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12 VAC 5-220-230. Review of complete application.

A. Review cycle. At the close of the work day on the 48th tenth day of the month, the
department shal provide written notification to gpplicants specifying the acceptance date and review
schedule of completed applications including afprepesed the date for any informa fact-finding

conference that may be held between the eightieth and ninetiethday of the review cycle. Theregiond

hedth planning agency shdl conduct no more than two meetings, one of which must be a public hearing
conducted by the regiona health planning agency board or a sub-committee of the board and provide
gpplicants with an opportunity, prior to the vote, to respond to any comments made about the project
by the regionad hedth planning agency staff, any information in a staff report, or comments by those
voting in completing its review and recommendation by the Sxtieth 66th day of the cycle. By the #0th
seventieth day of the review cycle, the department shal completeits review and recommendation of an

gpplication and tranamit the same to the applicant(s) and other appropriate persons. Sueh-etification

seventy-fifthday of the review cycle, the department shall transmit to the applicant and the appropriate

other persons its determination whether an informal fact-finding conference is necessary.

Aninformd fact-finding conference shal be held when (i) determined necessary by the department
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or (ii) requested by any person shewing seeking to demondtrate good cause. Any person seeking to

demongtrate good cause shdl file, no later than ten four days after the department has completed its
review and recommendation of an application and has transmitted the same to the applicants and to
persons who have prior to the issuance of the report requested a copy in writing, written notification
with the commissioner, gpplicant(s) and other competing applicants, and regiond hedlth planning agency

gtating the grounds for good cause and providing the factua basis therefor under oath.

For purposes of this section, "good cause’ meansthat (i) there is Sgnificant, relevant information not
previoudy presented a and not available a the time of the public hearing, (ii) there have been sgnificant
changesin factors or circumstances relating to the gpplication subsequent to the public hearing or

(iii) there is a subgtantid materid mistake of fact or law in the department staff's report on the

goplication or in the report submitted by the regiond hedth planning agency. See' 9-6.14:11 of the
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B. Time period for review. Thereview period shal begin on the first day of the applicable

review cycle within which an application is determined to be complete, in accordance with scheduled

batch review cycles described in 12 VAC 5-220-200. If the application is not determined to be

complete for the applicable batch cycle within forty calendar days from the date of submisson, the

application may be refiled in the next applicable batch cycle.

If the regiona hedlth planning agency has not completed its review by the sixtieth day of the review

cycle, or such other period in accordance with the applicant's request for extension, and submitted its

recommendation within ten calendar days after the completion of its review, the Department shall, on the
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deventh day after expiration of the regiona hedth planning agency's review period, proceed asiif the

regiona health planning agency has recommended approva of the proposed project.

In any casein which an informd fact-finding conference is not held, the project record shal be closed

on the earlier of (i) the date established for holding the informal fact- finding conference or (ii) the date

that the Department determines that an informd fact-finding conference is not necessary (See 12 VAC

5220-230 A).

In any case in which an informd fact-finding conferenceis held, a date shall be established for closing

of the record which shal not be more than forty-five cdendar days after the date for holding the informal

fact-finding conference. Any informa fact-finding conference shall be to consder the information and

issues in the record and shal not be a de novo review.

C. Determination by the Commissoner. If adetermination whether a public need exists

for aproject is not made by the commissoner within fifteen calendar days of the closing of the record,

the commissoner shall notify the attorney generd, in writing, that the application shal be deemed

approved unless the determination shal be made within forty calendar days of the closing of the record.

The commissioner shall transmit copies of such natice to the attorney general and to other parties to the

case and any person petitioning for good cause standing.
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In any case when a determination whether a public need exists for a project is not made by the

commissoner within forty caendar days after dosing of the record, the Department shal immediatey

refund fifty-percent of the application fee paid in accordance with 12 VAC 5-220-180.B, and the

application shall be deemed approved and a catificate shall be granted.

If adetermination whether a public need for a project exigs is not made by the commissioner within

fifteen calendar days of the closing of the record, any person who has filed an application competing in

the rdevant batch review cycle or who has filed an application in response to the rdl evant Request for

Applications issued pursuant to 12 VAC 5-220-355 may, prior to the application being deemed

approved, inditute a proceeding for mandamus againg the commissoner in any circuit court of

competent jurisdiction.

If the court issues awrit of mandamus againg the commissioner, the Department shdl be liable for the

costs of the action together with reasonabl e attorney's fee as determined by the court.

Upon thefiling of apstition for awrit of mandamus, the relevant application shal not be deemed

approved, regardless of the lapse of time between the closing of the record and the final decision.
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Deemed approvals shal be construed as the commiss oner's case decision on the application pursuant

to the Administrative Process Act (' 9-6.14:1 et seq.) and shall be subject to judicia review on appea

as the commissioner's case decision in accordance with such act.

Any person who has sought to participate in the Department's review of such deemed-to-be-

approved application as a person showing good cause who has not received afina determination from

the commissioner concerning the good cause petition prior to the date on which the application was

approved, shall be deemed to be a person showing good cause for purposes of appea of a deemed-to-

be-approved cettificate.

The applicant, and only the applicant, shall have the authority to extend any of the time periods for

review of the application, which are specified in 12 VAC 5-220-230.

For purposes project review, any scheduled deadlines that fal on aweekend or state holiday shal be

advanced to the next work day.

B-D. Regiond hedth planning agency required natifications. Upon natification of the
acceptance date of a complete application as set forth in subsection A of this section of these

regulations, the regiond hedlth planning agency shdl provide written notification of its review schedule to
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the gpplicant. The regiond hedth planning agency shdl notify helth care providers and specificaly
identifiable consumer groups who may be affected by the proposed project directly by mail and shall
aso give notice of the public hearing in a newspaper of generd circulation in such county or city wherein
aproject is proposed or a contiguous county or city at least nine days prior to such public hearing.

Such natification by the regiona hedth planning agency shdl include: (i) the date and location of the
public hearing which shall be conducted on the gpplication except as otherwise provided in this chapter,
in the county or city wherein a project is proposed or a contiguous county or city and (ii) the date, time
and place the find recommendation of the regiona hedlth planning agency shdl be made. Theregiond
hedth planning agency shdl maintain averbatim record which may be a tape recording of the public
hearing. Such public hearing record shal be maintained for a least a one year time period following the

fina decison on a certificate of public need application. See definition of "public hearing.”

GE Ex parte contact. After commencement of a public hearing and before afind decison is
made, there shal be no ex parte contacts between the State Health Commissioner and any person
acting on behdf of the applicant or holder of a certificate or any person opposed to the issuance or in
favor of revocation of a certificate of public need, unless written notification has been provided. See

definition of "ex parte.”
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12 VAC 5-220-270. Action on an application.

A. Commissioner's responsbility. Decisions as to approval or disgpprova of applications
or a portion thereof for certificates of public need shal be rendered by the commissoner. Any decison
to issue or approve the issuance of a certificate shdl be consstent with the most recent gpplicable
provisons of the State Medica Fecilities Plan. However, if the commissioner finds, upon presentation

of gppropriate evidence, that the provisions of such plan are not relevant to arural locality's needs,

inaccurate, outdated, inadequate or otherwise inapplicable, the commissioner, congstent with such
finding, may issue or approve the issuance of a certificate and shdl initiate procedures to make

gppropriate amendments to such plan.

Conditions of gpprova. The commissoner may condition the gpprova of an application for a
project (i) on the agreement by the applicant to provide an acceptable level of care at areduced rate to
indigents or, (ii) on the agreement of the gpplicant to provide care to persons with special needs, or
(iii) upon the agreement of the applicant to facilitate the development and operation of primary medicd
care services in designated medicaly underserved areas of the gpplicant's service area. The terms of
such agreements shal be specified in writing prior to the commissioner's decision to approve a project.
Any person willfully refusing, failing or neglecting to honor such agreements shdl be subject to acivil
penalty of $100 per violation per day from the date of receipt from the department of written notice of

non-compliance until the date of compliance. Upon information and belief that a person hasfailed to
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honor such agreement in accordance with this provision, the department shal notify the person in writing
and 15 days shdl be provided for aresponse in writing including a plan for immediate correction. In the
absence of an adequate response or necessary compliance or both, ajudicia action shal beinitiated in

accordance with the provisons of ' 32.1-27 of the Code of Virginia

B. Notification process-extenson of review time. The commissoner shal make afina
determination on an gpplication for a certificate of public need and provide written notification detailing
the reasons for such determination to the applicant with a copy to the regiond hedth planning agency

within the time frames specified in subsection B of 12 VAC 5-220-230 unless authorization is given by

the applicant(s) to extend the time period. b

unless-agreed-to-by-the partiestothe-conference. Such written notification shal dso reference the

factors and bases considered in making a decision on the application and, if applicable, the remedies
available for apped of such decision and the progress reporting requirements. The commissioner may
approve a portion of a project provided the portion to be approved is agreed to by the applicant
following consultation, which may be subject to the ex parte provision of this chapter, between the

commissioner and the applicant.
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12 VAC 5-220-280.  Applicability.

Projects of medica care facilities that involve relocation at the same site of 10 beds or 10% of the

beds, whichever is less from one exiging physicd facility to another, when the cost of such rdlocation is

lessthan $ 5 million, shall be subject to an expedited review process. satisfy-thecriteriasetforth-below
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12 VAC 5-220-355. Application forms.

A. Letter of intent. A nursing home bed gpplicant shdl file aletter of intent with the
commissioner to request appropriate application forms, and submit a copy of that |etter to the
appropriate regiond hedth planning agency by the letter of intent deadline specified inthe RFA. The
letter shall identify the owner, the type of project for which an application is requested, and the
proposed scope (size) and location of the proposed project. The department shall transmit application
forms to the gpplicant within seven days of the receipt of the letter of intent. A letter of intent filed with
the department shal be considered void if an application is not filed for the project by the application

deadline pecified in the RFA.

B. Application fees. The department shal collect application fees for applications that
request anurang home bed certificate of public need. The fee required for an goplication is thelesserof

1.0% of the proposed capital expenditure for the project er $10,000 but no less than $1,000 and no

more than $20,000. No application will be deemed to be complete for review until the required

goplication feeis paid.

C. Filing application forms. Applications must be submitted to the department and the

gopropriate regiona health planning agency by the gpplication filing deadline specified in the RFA. All
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gpplications including the required data and information shal be prepared in triplicate; two copiesto be
submitted to the department; one copy to be submitted to the gppropriate regiona hedth planning

agency. In order to verify the department and the appropriate regiona health planning agency's receipt

of the application, the applicant shall tranamit the document by certified mail or addivery service, return

receipt requested, or shal ddiver the document by hand, with the sSigned receipt to be provided. No

gpplication shal be deemed to have been submitted until required copies have been received by the

department and the appropriate regiona health planning agency.
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12 VAC 5-220-385. Review of complete application.

A. Review Cycle. The department shal provide written notification to applicants specifying
the acceptance date and review schedule of completed applications including a prepesed the date for

any informd fact-finding conference that may be held between the eightieth and ninetieth day of the

review cycle. Theregiond hedth planning agency shdl conduct no more than two meetings, one of
which must be a public hearing conducted by the regiond hedlth planning agency board or a sub-
committee of the board and provide applicants with an opportunity, prior to the vote, to respond to any
comments made about the project by the regiond hedth planning agency gaff, any information in a saff
report, or comments by those voting in completing its review and recommendation by the Sixtieth 66th
day of the cycle. By the seventieth #0th day of the review cycle, the department shdl complete its
review and recommendation of an gpplication and tranamit the same to the applicant or gpplicants and

other appropriate persons. Sde

informa-fact-finding-conference. By the seventy-fifth day of the review cycle, the department shall

transmit to the applicant(s) and other appropriate persons, its determination whether an informal fact-

finding conference is necessary.

Aninformd fact-finding conference shal be hed when (i) determined necessary by the department

or (ii) requested by any person shewing seeking to demonstrate good cause. Any person seeking to
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demongtrate good cause shdl file, no later than ten four days after the department has completed its
review and recommendation of an gpplication and has transmitted the same to the applicants and to
persons who have prior to the issuance of the report requested a copy in writing, written notification
with the commissioner, applicant or goplicants and other competing gpplicants, and regiona health

planning agency stating the grounds for good cause and providing the factua bads therefor under oath.

For purposes of this section, "good cause’ meansthat (i) there is Sgnificant, relevant information not
previoudy presented a and not available at the time of the public hearing, (ii) there have been sgnificant
changesin factors or circumstances relating to the gpplication subsequent to the public hearing or
(iii) there is a subgtantid materia mistake of fact or law in the department staff's report on the
goplication or in the report submitted by the regiond headlth planning agency. (See' 9-6.14:11 of the

Code of Virginia.)
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B. Time period for review. The review period shal begin on the first day of the applicable

review cyde within which an application is determined to be complete, in accordance with scheduled

batch review cycles described in 12 VAC 5-220-200. If the application is not determined to be

complete for the applicable batch cycle within forty calendar days from the date of submisson, the

application may be refiled in the next applicable batch cycle.

If the regiona hedlth planning agency has not completed its review by the sixtieth day of the review

cycdle, or such other period in accordance with the applicant's request for extension, and submitted its

recommendation within ten calendar days after the completion of its review, the Department shall, on the

deventh day after expiration of the regiona hedth planning agency's review period, proceed asiif the
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regiona hedth planning agency has recommended approval of the proposed project.

In any case in which an informd fact-finding conference is not held, the project record shal be closed

on the earlier of (i) the date established for holding the informal fact- finding conference or (ii) the date

that the Department determines that an informal fact-finding conference is not necessary (See 12 VAC

5220-230 A).

In any case in which an informd fact-finding conferenceis held, a date shall be established for closing

of the record which shall not be more than forty-five cdendar days after the date for holding the informal

fact-finding conference. Any informa fact-finding conference shall be to consder the information and

issues in the record and shal not be a de novo review.

C. Determination by the Commissioner. If adetermination whether apublic need exists

for aproject is not made by the commissoner within fifteen calendar days of the closing of the record,

the commissoner shal notify the attorney generd, in writing, that the application shal be deemed

approved unless the determination shal be made within forty calendar days of the closing of the record.

The commissioner shal transmit copies of such natice to the attorney general and to other parties to the

case and any person petitioning for good cause standing.
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In any case when a determination whether a public need exists for a project is not made by the

commissoner within forty caendar days after dosing of the record, the Department shal immediatey

refund fifty-percent of the application fee paid in accordance with 12 VAC 5-220-180.B, and the

application shall be deemed approved and a catificate shall be granted.

If adetermination whether a public need for a project exists is not made by the commissoner within

fifteen calendar days of the closing of the record, any application who is competing in the relevant batch

review cycle or who has filed an application in response to the rdevant Request for Applications issued

pursuant to 12 VAC 5-220-355 may, prior to the application being deemed approved, inditute a

proceading for mandamus againg the commissioner in any circuit court of competent jurisdiction.

If the court issues awrit of mandamus againgt the commissioner, the Department shal be liable for the

costs of the action together with reasonable attorney's fee as determined by the court.

Upon thefiling of apetition for awrit of mandamus, the relevant application shal not be deemed

approved, regardless of the lapse of time between the closing of the record and the find decision.

Deemed approvals shal be construed as the commissoner's case decision on the application pursuant

to the Administrative Process Act (' 9-6.14:1 et seq.) and shall be subject to judicia review on appea
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as the commissioner's case decision in accordance with such act.

Any person who has sought to participate in the Department's review of such deemed-to-to-be-

approved application as a person showing good cause who has not received afina determination from

the commissioner concerning the good cause petition prior to the date on which the application was

approved, shall be deemed to be a person showing good cause for purposes of appea of a deemed-to-

be-approved cettificate.

The applicant, and only the applicant, shall have the authority to extend any of the time periods for

review of the application, which are specified in 12 VAC 5-220-230.

B-D. Regiond hedth planning agency required natifications. Upon natification of the
acceptance date of a complete gpplication as set forth in subsection A of this section, the regiona
hedth planning agency shdl provide written notification of its review schedule to the gpplicant. The
regiona hedth planning agency shdl notify hedlth care providers and specificdly identifiable consumer
groups who may be affected by the proposed project directly by mail and shall aso give notice of the
public hearing in a newspaper of generd circulation in such county or city wherein aproject is proposed
or a contiguous county or city at least nine days prior to such public hearing. Such natification by the

regiona hedth planning agency shdl include: (i) the date and location of the public hearing which shdl
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be conducted on the application except as otherwise provided in this chapter, in the county or city
wherein a project is proposed or a contiguous county or city and (ii) the date, time and place the find
recommendation of the regiona hedlth planning agency shdl be made. Theregiond hedth planning
agency shdl maintain a verbatim record which may be a tape recording of the public hearing. Such
public hearing record shdl be maintained for at least a one year time period following thefina decison

on acertificate of public need application. See definition of "public hearing.”

Ex parte contact. After commencement of a public hearing and before afina decison is made,
there shal be no ex parte contacts between the State Health Commissioner and any person acting on
behdf of the applicant or holder of a certificate or any person opposed to the issuance or in favor of
revocation of a certificate of public need, unless written notification has been provided. See definition of

"@( pa.te.ll
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12 VAC 5-220-420. Action on an application.

A. Commissioner's responsibility. Decisions as to gpprova or disgpprova of gpplications
or a portion thereof for certificates of public need shal be rendered by the commissoner. Any decison
to issue or gpprove the issuance of a certificate shal be consistent with the most recent applicable
provisons of the State Medica Fecilities Plan. However, if the commissioner finds, upon presentation

of gppropriate evidence, that the provisions of such planare not relevant to a rural locality's needs,

inaccurate, outdated, inadequate or otherwise inapplicable, the commissoner, consstent with such
finding, may issue or approve the issuance of a certificate and shdl initiate procedures to make

appropriate amendments to such plan.

The commissioner may condition the gpprova of an gpplication for aproject (i) on the agreement
by the applicant to provide an acceptable level of care at areduced rate to indigents or, (ii) onthe
agreement of the gpplicant to provide care to persons with specia needs, or (iii) upon the agreement of
the gpplicant to facilitate the development and operation of primary medica care services in designated
medically underserved areas of the gpplicant's service area. The terms of such agreements shdl be
specified in writing prior to the commissoner's decision to approve a project. Any person willfully
refusing, failing or neglecting to honor such agreements shdl be subject to acivil pendty of $100 per

violation per day from the date of receipt from the department of written notice of noncompliance until
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the date of compliance. Upon information and belief that a person has failed to honor such agreement in
accordance with this provision, the department shdl notify the person in writing and 15 days shdl be
provided for aresponse in writing including a plan for immediate correction. 1n the absence of an
adequate response or necessary compliance or both, ajudicia action shdl be initiated in accordance

with the provisonsof ' 32.1-27 of the Code of Virginia

B. Notification process-extenson of review time. The commissoner shal make afina
determination on an gpplication for a certificate of public need and provide written notification detailing
the reasons for such determination to the applicant with a copy to the regiond hedth planning agency

within the time frames specified in subsection B of 12 VAC 5-220-385 unless an authorization is given

by the applicant(s) to extend the time period by

factors and bases considered in making a decision on the application and, if applicable, the remedies

available for apped of such decision and the progress reporting requirements. The commissioner may
approve a portion of a project provided the portion to be approved is agreed to by the applicant
following consultation, which may be subject to the ex parte provision of this chapter, between the

commissioner and the gpplicant.
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12 VAC 5-220-470. Court review.

A. Apped to circuit court. Appealsto acircuit court shall be governed by applicable

provisons of Virginias Adminigtrative Process Act, ' 9-6.14:15 et seg. of the Code of Virginia.

Any gpplicant aggrieved by afina adminigtrative decison on its application for a certificate, any
third party payor providing heglth care insurance or prepaid coverage to 5.0% or more of the patientsin
the gpplicant's service area, aregiond hedth planning agency operating in the gpplicant's service area,

©F any person showing good cause, any person who has sought to participate in the Department's

review of adeemed-to-be-approved project as a person showing good cause who has not received a

find determination from the commissioner concerning the good cause petition, or any person issued a

certificate aggrieved by afind adminidrative decision to revoke said certificate, within 30 days after the
decison, may obtain areview, asprovided in ' 9-6.14:17 of the Code of Virginia, by the circuit court
of the county or city where the project isintended to be or was constructed, located or undertaken.
Notwithstanding the provisonsof ' 9-6.14:16 of the Administrative Process Act, no other person may

obtain such review.

B. Designation of judge. The judge of the court referred to in subsection A of this section

shdl be designated by the Chief Jugtice of the Supreme Court from acircuit other than the circuit where



VIRGINIA DEPARTMENT OF HEALTH PAGE 68 OF 68

VIRGINIA MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED RULES AND
REGULATIONS

the project is or will be under congtruction, located or undertaken.

C. Court review procedures. Within five days after the receipt of notice of apped, the
department shdl tranamit to the gppropriate court al of the origina papers pertaining to the matter to be
reviewed. The matter shal thereupon be reviewed by the court as promptly as circumstances will
reasonably permit. The court review shall be upon the record so transmitted. The court may request
and receive such additiond evidence asit deems necessary in order to make a proper dispostion of the
apped. The court shall take due account of the presumption of officia regularity and the experience and
speciadized competence of the commissoner. The court may enter such orders pending the completion
of the proceedings as are deemed necessary or proper. Upon conclusion of review, the court may

affirm, vacate or modify the find adminidrative decison.

D. Further gpped. Any party to the proceeding may apped the decision of the circuit court

in the same manner as gpped s are taken and as provided by law.

| certify that this regulation is full, true, and correctly deted.

E. Anne Peterson, M.D., M.P.H.
Acting State Hedth Commissioner



